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PROCEEDI NGS
(11: 08 a.m)

CH EF JUSTI CE ROBERTS: W' Il hear
argunment next in Case 18-96, Tennessee W ne and
Spirits Retailers Association versus Blair

M . Dvoretzky.

ORAL ARGUMENT OF SHAY DVORETZKY
ON BEHALF OF THE PETI TI ONER

MR. DVORETZKY: M. Chief Justice, and
may it please the Court:

In the wake of the nation's failed
experiment with prohibition, the Twenty-First
Amendnent restored to the states the powers
that they previously had under the Wl son and
Webb- Kenyon Acts. In exercising those powers,
both before Prohibition and in its imediate
aftermath, states enacted residency
requirenents, |ike Tennessee's, to regulate the
sal e of alcohol within their territory.

Al'l along the way, this Court
recogni zed the states' power to do so as part
of their virtually conplete control over how to
structure the liquor distribution system

Under Granholm that unbroken and

undi sputed history is dispositive. Residency
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requirenents |ike Tennessee's are protected
from dormant Commrerce C ause scrutiny because
they were authorized by the Wl son and

Webb- Kenyon Acts and uniformy considered
constitutional at the time of ratification.

Respondents offer --

JUSTI CE SOTOVAYOR: Could I ask you to
clarify for me your position? Justice Sutton,
in his dissent, basically said, if your
| egi sl ature cane and said we don't want
out - of -state whol esal ers, distributors, or
retailers to be in our chain of distribution,
because they're going to take business away
fromour |ocal enterprises, period, end of
story -- are you saying that the state can do
that? Are you disagreeing with Justice -- with
Judge Sutton? O do you think that there's an
econoni ¢ protectionism-- protection against
what a state can do?

MR, DVORETZKY: So | don't think that
there is an econom c protectioni smexception to
the Twenty-First Amendnent, but even if there
were one, as Judge Sutton recognized in
applying his test to the two-year residency

requirenment in this case --

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

JUSTI CE SOTOVAYOR: The problemis --

MR, DVORETZKY: -- we would still
prevail .

JUSTI CE SOTOVAYOR: Wl |, except we
have a difficulty there, which is you can't
| ook at |egislation pieceneal. You have to
ook at it as a whole.

It was witten as a whole. [It's one
par agr aph that says two years, plus 10. So
it's really 12 years because -- and he said
there's no economc justification for a 10-year
residency requirenent. So what you have to
| ook at is not whether it's two years but
whet her there's any reason for a 12-year
residency requirenment. | mean, if he said no
to 10, then it's no to 12.

MR. DVORETZKY: So, Justice Sotomayor,
that -- that gets us into a severability
guestion. And --

JUSTI CE SOTOVAYOR: But -- but let's
go back to my initial question. Yes, it does.
And -- and that's a separate question, and you
can argue that one back and forth.

But ny fundanental question is the --

you believe the Twenty-First Amendnent permts
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states to discrimnate agai nst out-of-state
interests, then does that mean Bacchus,
Granholm all our jurisprudence that has
invalidated certain state | aws was wong? |Is
that -- are you suggesting we should just

di savow all those cases and forget thenf

MR, DVORETZKY: No. No, we're not.
And | et nme address both Bacchus and -- and --

JUSTI CE SOTOVAYOR: | know you want to
[imt it to producers. But that's not the way
that Granhol mtal ked about them tal ked about
this issue, but --

MR. DVORETZKY: Well --

JUSTI CE SOTOVAYOR: -- you can slice
and dice as nuch as you want, but is it your
position that the Twenty-First Amendnent makes
all of our other jurisprudence wong?

MR. DVORETZKY: No, it's not, and --
and let nme explain how to harnonize it.
Granhol m -- Granhol m mandated a hi stori cal
test. The question in Ganholm which all nine
justices agreed upon, was what were the state's
pre-Prohibition powers. Now the di sagreenent
in Ganhol m was about whether states could

di scri m nate agai nst out-of-state products
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pre-Prohibition, but the framework was not an
econonmi ¢ protectionismfranmework; it was a
hi stori cal question.

JUSTI CE SOTOVAYOR: But they could
have - -

JUSTICE ALITO Can | cone back to the
-- what | -- where | thought Justice Sotomayor
started, and ask you just very sinply, can a
state enact a 10-year residency requirenent
and, if not, why not?

MR. DVORETZKY: There would not be a
dormant Commerce Cl ause problemw th a 10-year
residency requirement. There m ght be sone
ot her constitutional challenge to that, but it
woul d be inmmune from dormant Conmerce C ause
scrutiny as long as it treated in-state and
out -of -state products the sane.

JUSTI CE ALITO. Okay. Suppose if it
was a -- a grandparents requirenment. So you
can't -- you can't get a liquor license in
Tennessee unl ess your grandparents were
Tennessee residents. That would not create a
dormant Commerce C ause probl en?

MR. DVORETZKY: It would not create a

dormant Commrerce C ause probl em because the
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whol e point of the Twenty-First Amendnent was

to constitutionalize the pre-Prohibition

powers, which included the power to

di scrim nate agai nst out-of-state interests.
| f you think about the -- the

three-tier systemand the in-state whol esal er

requi renent, for exanple, that this Court in

Granholmitself said was unquestionably

legitimate, that discrimnates against

out-of -state interests.

JUSTICE ALITO Okay. Just -- | nean,
just to understand the contours of your
argunent, so the -- to pick up on -- on
sonmet hing el se Justice Sotomayor referred to,
suppose you have a state statute that says for
t he excl usive purpose of protecting in-state
retailers, no -- you nust be a resident of the
-- of the state for two years, five years, in
order to get a license.

Wul d that be -- would that be
constitutional ?

MR, DVORETZKY: | still don't think
t here woul d be a dormant Conmerce C ause
problemw th that.

Now, under Bacchus, if you're | ooking

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

10

at the language in Bacchus, Bacchus does talk
about econom c protectionism but it does so in
t he context of a case that was discrimnating
agai nst out-of-state products.

If the rule from Bacchus --

JUSTI CE SOTOVAYOR:  \Whol esal ers.
Bacchus -- Bacchus is --

MR, DVORETZKY: Well, it -- it
i nvol ved whol esal ers, but it involved a tax --
it involved a tax exenption that applied only
for in-state products rather than out-of-state
products. And that --

JUSTI CE SOTOVAYOR:  Wel |, under
your theory --

MR. DVORETZKY: -- the tax was
col | ected through the whol esal ers.

JUSTI CE SOTOVAYOR: Yeah, that's the
problem | don't know why, under your theory
of the dormant Commerce Clause, if the state
can do what it wants within its borders because
it's regulating liquor, I don't know why our
cases would be right under your theory that
they can't put a different tax on different
product s?

MR DVORETZKY: Because under Granholm

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

11

and under the history pre-Prohibition, states
could do virtually what they wanted wi thin
their borders but not everything. And -- and
one inportant carveout -- and this is reflected
in the text of the Wlson Act itself -- is that
they had -- had to treat in-state and

out -of -state products the sane.

The Wlson Act itself says -- this is
in the blue brief at page 26; it's 27 U S. C
121 -- that states have the power to ban the
importation of liquor as long as they treat --
in violation of laws in the exercise of its
police powers within the state, as |long as they
are treating liquor to the sane extent and in
t he sane manner as those such |iquors had been
produced in the state or territory. So the
pre-Prohibition powers --

JUSTI CE SOTOVAYOR: Then Ziffrin --
then Ziffrin was wong? One of the cases you
rely on. Because Ziffrin was really the
counter to Bacchus, wasn't it?

MR, DVORETZKY: Uh --

JUSTI CE SOTOVAYOR: And -- and Ziffrin
basically said you can discrimnate in terns of

t axes basically.
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MR. DVORETZKY: But not based on
products. And the -- the key point from
Bacchus was that it was about discrimnation
based on products.

If the rule that cane out of Bacchus
were just a straight econom c protectioni sm
test, G anhol mwoul d have been a nuch easier
case. Ganhol mcould have been witten by
saying the question is, do the M chigan and New
York laws at issue -- are they neant to protect
i n-state producers or not?

That wasn't the analysis that G anholm
used. Instead, again, G anholmset forth this
hi storical test that required the court to | ook
back at the pre-Prohibition powers. And the --
the Wl son and Wbb- Kenyon Acts, first of all,
enpowered states to regulate interstate
shi pnent of al cohol so long as they treated
in-state and out-of-state al cohol the sane.

And then, second, at that tine,
pre-Prohibition, states al so had the inherent
authority to regulate in-state sales.

So, conbi ned, that neant that states,
pre-Prohibition, were free to structure the

in-state liquor distribution systens free from
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Commerce Cl ause scrutiny, again, as |long as
they treated in-state and out-of-state
products the sane.

JUSTI CE BREYER Does it apply the
Commerce Clause? | nean, if you go back to
1920, maybe they said you can only be sold on
t he basis of race or the basis of gender or
some -- | nean, it can't be 100 percent
what ever they did in 1920.

MR. DVORETZKY: Well, that's right,
but that's because the Twenty-First Amendnent
and the pre-Prohibition powers that we're
tal king about are -- are powers related to
overriding the dormant Conmerce C ause
specifically, not other constitutional
provisions |like the First Amendnent or -- or
partially these others.

JUSTI CE BREYER: So now, in other
wor ds, your position, your viewis all the

ot her amendnents apply, okay, the Conmerce

13

Cl ause applies too as long as it wasn't part of

the distribution systemin the WIson Act.
MR, DVORETZKY: And -- and that --
JUSTI CE BREYER: But, if it's part of

the distribution of the Wlson Act, then it's
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14
free of Comrerce C ause, but, otherwse, it's
subject to it, and it's also subject to
everyt hing el se.

MR, DVORETZKY: Well, I -- | wouldn't
quite --

JUSTICE BREYER. Is that -- is that
basically -- have |I got it basically right?

MR, DVORETZKY: No. | -- 1 wouldn't

quite say we're | ooking at the distribution
systempre the Wlson Act. But the WIson and
Webb- Kenyon Acts, which were constitutionalized
in the Twenty-First Amendnent, were all about
permtting states to act in ways that did
restrain commerce, but they weren't about
permtting states to act in ways that violated
the First Amendnent or other, you know,

i ndi vidual rights, for exanple.

And so -- and --

JUSTI CE SOTOVAYOR: So that's where
you' re wong because the |aw then did provide
for racial discrimnation, and there's nothing
in the provision that limts itself to the
Commer ce C ause.

It just says: The transportation or

inmportation into any state, territory, or

Heritage Reporting Corporation
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possession of the United States for delivery or
use therein of intoxicating liquors in
violation of the laws thereof is hereby

pr ohi bi t ed.

| don't actually see in that any
reference to the Cormerce C ause or to any
other limting principle. Yet we have cases
t hat have found limting principles.

MR. DVORETZKY: Yes. But this Court's
cases, including the ones that have found
[imting principles, and G anholmitself, al
explain that the Twenty-First Amendnment has to
be understood in light of what it was trying to
achi eve, which was constitutionalizing these
statutes. And these statutes were dealing with
conmer ce, notw thstanding their broad | anguage.

The problemthat they were trying to
solve and the state powers that they were
trying to protect were related to powers
because --

JUSTI CE SOTOVAYOR:  All right. Let nme
-- let me ask sonething about that. | do
understand that the Twenty-First Amendnent was
geared towards giving states greater freedomin

controlling the distribution and sale of |iquor
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in their jurisdiction.

But I'mhaving a hard tine
under st andi ng how t he resi dency requirenent
does when it cones to a person's pre-existing
residency. So, yes, we understand that having
sonmeone there who's responsible to the
community is necessary. That was inherent in
the three-tier system

But why is it inherent in the
three-tier systemthat you have to have soneone
who's only a local do it? There are many
states whose three-tier systemdoesn't require
that. They function fairly well.

| -- 1 don't understand the necessity
of that.

MR. DVORETZKY: So, first, | don't
t hi nk the question is whether it's necessary or
not. The point of the Twenty-First Amendnent
is the courts aren't supposed to inpose that
kind of scrutiny. States get to deci de what
di stribution systemworks within their state.

JUSTI CE SOTOVAYOR:  Well, we just --

MR. DVORETZKY: There's no one size
fits all solution

JUSTI CE SOTOVAYOR: | -- | agree. But

Heritage Reporting Corporation
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there are sone parts of the discrimnation part
of the -- of the Comrerce C ause that today
still affect this.

You're saying they can't use it to
violate the First Amendnent. We've said you
can't use it to discrimnate against products,
al t hough nothing in here says you can't do
t hat .

l"'m-- I"mhaving a hard tine
understanding. Explain to ne why it's
necessary.

MR. DVORETZKY: Let -- let -- let ne
make two points. One, just quickly going back
to your earlier question about the text of the
Twenty-First Amendment, the text does refer to
the delivery or use of alcohol. So that --
that is invoking the sort of Commerce C ause
concern that the history confirns.

But, to get to your other question
about the purposes of a durational residency
requi renent, everybody agrees that a residency
requi renent of some sort is constitutional,
notw t hstanding that it would otherw se raise
Conmmrer ce O ause concerns.

And the durational conmponent of a
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resi dency requirenment serves very nuch the same
interests. For exanple, residency requirenents
are inportant because they allow states to
conduct background checks. Having sonebody be
a -- aresident for a longer period of tine
allows the -- those who deci de whether to issue
licenses to actually observe the person and to
observe the person's character and give the --
the state a better ability to decide whether to
issue a license and to conduct the background
check. Likew se --

JUSTICE ALITO Wll, nowyou're --
you're arguing that they serve a public health
and safety purpose, and -- but | thought you --
you answered ny previous question by saying it
doesn't matter. |If the only purpose of the --
of the regulation, and this is spelled out
right in the statute itself, is economc
protectionism that does not create a dormant
Commerce Cl ause probl em because the
Twenty-First Amendnment gave the states that
aut hority.

MR. DVORETZKY: So -- so | think
that's right. | think there's no historica

pedi gree for an econom c protectionismsort of
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exception. |If the Court were to engage in
that, it would essentially be a standardl ess
inquiry that would --
JUSTICE ALITO Well, | think you're
turning -- maybe you're turning it around, and

maybe ny understanding of history is wong, so
you'll correct ne, but | thought that the
pur pose of the Ei ghteenth Amendnent was a
determ nati on by those who adopted it and
ratified it that al cohol created a public
heal th and safety problem

And | thought the purpose of the --
the -- the Twenty-First Amendnent and Section 2
of the Twenty-First Amendnent was to say this
is a determnation, the public health and
safety determnation is not going to be nmade on
the national level. |It's going to be nmade by
the states. But none of that seens to ne to
have anything to do with econom c
protectionism

But where am|l wong in that? Wat is
the -- what is the -- the basis for thinking
that the purpose of or a purpose of Section 2
of the Twenty-First Anendnent was to authorize

the states in this one area, dealing with
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al cohol, to engage in protectionist activities
that wouldn't be permitted with respect to any
ot her comuodity?

MR, DVORETZKY: | -- | don't think the
pur pose was specifically to allow protectioni st
activity. But | do think that the purpose was
to shield state laws from scrutiny under the
dormant Commerce C ause.

And for sure, one way that states
m ght exercise that authority would be econom c
protectionism But there's no historical
pedi gree for that kind of a carveout from what
is otherwi se virtually conplete authority for
states to legislate in this area free from
dormant Commerce Cl ause scrutiny.

JUSTI CE KAVANAUGH: \When you - -

MR. DVORETZKY: |If the court --

JUSTI CE KAVANAUGH: When you say
virtually conplete authority, and you' ve said
several tines the point of the Twenty-First
Amendnent, the purpose of the Twenty-First
Amendnent, the problemthat |I'mhaving in
t hi nking about this is the text -- the text of
t he Twenty-First Amendnent does not support

that, as | read it.
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You nentioned delivery or use, but it
doesn't just say the states have conplete
authority over delivery or use. |It's talking
about the transportation or inportation into
any state.

And why isn't that nost naturally read
to allow states to remain dry and, therefore,
ban transportation or inportation but not to
ot herw se inpose discrimnatory or, as Justice
Alito says, protectionist regulations?

MR. DVORETZKY: Two points in response
to that, Justice Kavanaugh

First, the Twenty-First Amendnent has
to be read agai nst the backdrop of the inherent
authority that states already had to regul ate
the distribution systens within their system

The Twenty-First Amendnent didn't need
to say that expressly because it was understood
at the tine.

Second, this Court in Mdcal said --

and this is --

JUSTI CE KAVANAUGH: Wait. |'m going
to stop you there. |I'msorry. Were -- where
do you get that -- that idea that it sonehow --

t he backdrop was to give the states authority
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to enact protectionist |egislation or

| egi slation that discrimnated agai nst

out -of -state producers, retailers, whol esal ers?
MR. DVORETZKY: So -- so | direct you

to Judge Sutton's dissent in the Sixth Grcuit

whi ch wal ks through the understandi ng of state

authority -- of state authority at that tinmne.
JUSTI CE KAVANAUGH: | -- | -- |'ve
gone through all that, and I -- and | don't see

that in the Wbb-Kenyon Act that the -- the
things that led up to that were not the -- the
Act was not, as | understood it, enacted to
enabl e states to enshrine protectionist
legislation into state | aw

MR. DVORETZKY: Those -- those
statutes were enacted in order to avoid
ci rcunvention of certain inherent state powers
by inmporting product into the --

JUSTI CE KAVANAUGH: When t hey want ed
to -- when they wanted to remain dry states, as
| understood it.

MR. DVORETZKY: But, when the
Twenty-First Amendnment was enacted, obviously,
that was the end of Prohibition. But it also

restored to the states powers that they
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previously had to regulate -- regul ate
authority wthin their borders.

|'d also direct the Court to Mdcal,
this is at 445 U. S. at 106, which said that
al t hough the Twenty-First Amendnent on its face
gives the states control over the
transportation or inportation, such control
logically entails considerable regul atory power
not strictly limted to inporting and
transporting al cohol .

That too is referring to the Court's
-- to the state's inherent power to regul ate
the systenms within their states.

If I may reserve the renai nder of ny

CHI EF JUSTI CE ROBERTS: Thank you,
counsel

General Franklin.

ORAL ARGUMENT OF DAVID L. FRANKLIN FOR

ILLINO'S, ET AL., AS AMC CURI AE, IN
SUPPORT OF THE PETI Tl ONER

MR. FRANKLIN: M. Chief Justice, and
may it please the Court:

This Court has repeatedly stated nost

recently in Ganholmitself that Section 2 of
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t he Twenty-First Amendnent gives states
virtually conplete control over how to
structure their domestic |iquor distribution
syst ens.

Now questions have obviously arisen
al ready this norning about whether residency
requirenents were -- were part of that
structure. And they were.

We know that, for exanple, fromthe
Vance case in 1898. The -- the Court's
di scussion there is very instructive. Vance
i nvol ved the South Carolina dispensary |aw, but
the Court there said the dispensary | aw was
conparable to a situation in which a state
required for a retail license that the retailer
be a resident of that state.

And the Court treated that situation
as so self-evidently valid that it used that as
the basis for upholding the South Carolina | aw
by saying any rule that woul d question that --

JUSTI CE KAGAN: M. --

MR. FRANKLIN: -- just couldn't be the
I aw.

JUSTI CE KAGAN: M. Franklin, you're

representing quite a nunber of states,
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i ncl udi ng Tennessee, | guess. Maybe?

These states have very varying
residency requirenments. And | want to take you
back to Justice Alito's question. Tennessee
appears to be on one end of the spectrum And
is there anything in your argunent that would
give us a way to say, you know, when there's a
12-year residency requirenment, when there's a
100 percent sharehol der requirenent, these have
st opped being public health and safety
measures; these are clearly protectionist and
we should not allow those to occur?

MR. FRANKLIN: Well, | agree with ny
co-counsel that there wouldn't be a dormant
Commerce Cl ause claimthere because the
Twenty-First Amendment, as he stated, was
designed to supplant or displace dornmant
Commer ce Cl ause anal ysi s.

Now t here may conme a point where the
residency requirement is so extrene or so
excessive as to be truly arbitrary, and then it
could fail the Fourteenth Amendnent's
background presunption all --

JUSTI CE KAGAN: Well, it's not

arbitrary if you are intending to pronote
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econom ¢ protectionism And as | understand
your position, it's that that's part of the
states' prerogatives too.

And then, you know, the sky is the
[imt. Every -- the nore you do, the nore
protectionist it gets.

MR, FRANKLIN: Well, for exanple, it's
our position in this case that the interplay
between the initial two-year residency
requirenent for a license under Tennessee | aw
and the 10-year renewal requirenent, it's hard
to see a rational basis for that. It seens
like a trap for the unwary.

That -- that's not a dormant Conmerce
Cl ause problem but it could be a violation of
t he background rationality --

JUSTI CE KAVANAUGH: Wy - -

MR. FRANKLIN: -- mnimal rationality
requi renent under the Fourteenth amendnent.

JUSTI CE KAVANAUGH: Wy is that? To
pi ck up on Justice Kagan's question, econom c
protectionismis rational. It's -- and in
certain circunstances, it's disputed, but it's
rational, and maybe a dormant Commerce O ause

problem And you're saying no, it's no dormant
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Commerce Cl ause probl em

Then it would seem-- |I'mrepeating
Justice Kagan now -- the sky is the limt.

MR. FRANKLIN: My comment went sinply
to the interplay between --

JUSTI CE KAVANAUGH: | know.

MR, FRANKLIN. -- the initial
requi renment and the subsequent requirenent.

JUSTI CE KAVANAUGH: Yeah, but the 12
years, no dormant Commrerce C ause problem you

said, and the rationality argunent woul d be

27

that it's designed to favor in-state retailers.

That's rational

MR. FRANKLIN: Qur position would
sinply be that, at sone point down the |ine,
there -- there could be a failure of mnim
rationality.

JUSTI CE GORSUCH: | guess --

MR. FRANKLIN: But that's certainly
not the case with respect to the two-year
requi rement that the --

JUSTI CE GORSUCH: Wl |, Ceneral,
guess the question if -- if -- if you're
concedi ng that nuch, what's the delta? What's

the difference between what the dormant
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Commerce C ause woul d ot herw se di sall ow and

what | -- | take it to -- to be your position
t he Equal Protection O ause would -- would
permt?

If it's -- if it's irrational under

one, why is it rational under the other? And
are we just going to re-create our dornmant
Commerce Cl ause jurisprudence el sewhere?

MR, FRANKLIN.  Well, | do think it
woul d be a m stake to re-create the dormant
Commer ce Cl ause el sewhere because --

JUSTI CE GORSUCH:  Presumabl y.

MR. FRANKLIN: Right.

JUSTI CE GORSUCH: But why? Isn't that
exactly the invitation you're issuing us
t hrough this concession?

MR, FRANKLIN. | -- 1 don't think so.
All -- all legislation is subject to the
Fourteenth Amendnent's background requirenent
of mnimal rationality. W don't think we're
close to that here.

And the protectionismlens is just the
wong | ens through which to look at this issue.

JUSTI CE BREYER  Suppose you -- |aw

Any |iquor store has to use paint nmade in
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Tennessee, asphalt nade in Tennessee for the
parking |l ot, neon -- you know, | can go on.
(Laughter.)
MR FRANKLIN: | -- 1 -- | suppose at

sonme point, if we're tal king about the use of
paint, then we're really getting pretty far
afield fromthe state's structuring the
in-state distribution and sal e.

JUSTI CE BREYER: And so there's just
as good a reason for saying the out-of-state
owner has to be -- live here for 12 years, as
there is to say paint. |In fact, a better
reason because Tennessee paint's really good.

(Laughter.)

MR. FRANKLIN: But this -- the statute
here, Your Honor, goes to the question of who
can sell to whom and on what terns. That's
al ways been at the heartland of what the
Twenty-First Amendment was neant to protect,
the state's ability to structure the
intra-state sale of its product.

JUSTI CE KAGAN: | -- | guess,

M. Franklin, the -- that a question that
followed fromny last is wouldn't it be a

better idea if we said the dormant Commerce
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Cl ause does apply? And then let the state cone
back and say we can neet that test; we have
real health and safety concerns here, and our
law is well tailored to address those concerns.

And so it's not a dormant Commerce
Cl ause viol ation.

MR, FRANKLIN. | -- 1 think that
approach, which is essentially Judge Sutton's
approach, would still enbroil the courts in the
kind of line drawing that the Twenty-First
Amendnent was designed to relieve themof by --
by creating what this Court has called an
exception to the normal operation of the
dormant Commerce Clause. It would be at odds
with the broad regulatory discretion that's --
that's conferred by the Twenty-First Amendnent.

But -- but it's -- | think it's
inmportant to note also that the Respondents’
approach -- which is not that approach, right?
Their approach says no discrimnation of any
ki nd under the Twenty-First Anendnent.

And that approach really would | eave
the Twenty-First Amendnent with no meani ngf ul
role to play in our nodern constitutional

or der.
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Thi nk about the three-tier systemfor
a nonent. This Court described it in G anholm
not only as unquestionably legitimate but also
as involving sales to and purchases from an
i n-state whol esal er.

Now t hat arrangenent di sadvantages
out-of -state business interests. It wouldn't
fly if we were tal king about mlk or trash.

But this Court has treated it as unquestionably
| egitimate because it's part of the state's
choi ce about how to structure the in-state sale
of this particularly dangerous product that has
di stinctive constitutional treatnent under the
Twenty- Fi rst Amendnent .

In the end, Respondents are asking
this Court to treat alcohol |ike any other
article of commerce. But it's not. It was
actually 100 years ago today that the
Ei ghteenth Anendnent was -- was finally
ratified. And 14 years after that failed
experinment, the Twenty-First Amendnent restored
to the individual states their broad police
powers over delivery and sale of this product
within their borders so long as they treated

out-of-state and in-state products the sane.
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And that proviso cones directly from
the text of the WIlson Act, which was
Congress's instruction as to how and to what
extent to overturn this Court's original
package doctrine case law fromthe late 19th
Century.

That was the |ine Congress drew and no
further. Ganholmdrew the sane line. It said
we're not going to inport all of the dormant
Commer ce Cl ause's non-di scrimnation principles
into the Twenty-First Amendnent, but we are
going to inport so nmuch of it as the historica
anal ysis and the WIlson Act require.

JUSTI CE ALITO  As Justice Kavanaugh
poi nted out in an earlier question, the
Twenty- Fi rst Amendnent is about the
transportation or inportation of alcohol into a
state.

How do you get fromthere to a
durational residency requirenment that is
i nposed on the owner of a retail outlet in the
state? Suppose | amnot a resident of
Tennessee and | want a license to operate an
entity that will sell only Tennessee whi skey.

How woul d that fall within the terns of the
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Twenty- Fi rst Amendnent ?

MR. FRANKLIN: Well, if I can quote
fromMdcal in the way that ny col |l eague was
begi nning to do, what the Court said there is
very instructive. It said yes, in terns, the
amendnent gives states control over
transportation and inportation. But, of
course, such control -- I'mquoting still --
logically entails considerabl e regul atory power
not strictly limted to inporting and
transporting al cohol .

It's true, in other words, that the
Twenty- Fi rst Amendnent speaks of inportation,

t hough it al so speaks of delivery and use, but
it does so --

JUSTICE ALITO It speaks of
transportation for the purpose of delivery or
use.

MR. FRANKLIN:  For the purpose of
protecting the state's ability to control the
terns on which delivery or use will take place
within its borders. And that's exactly what's
at issue here.

The Twenty-First Amendnent, in other

wor ds, presupposes and safeguards the state's
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broad control over intrastate distribution and
sale. And this Court has said that repeatedly.
G anhol m and -- and Bacchus are not to the
contrary.

What they do is undertake a historica
anal ysis and recogni ze a proviso to that. But
the broad rule still stands: States have
virtually conplete control over intrastate
di stribution and sal e.

CHI EF JUSTI CE ROBERTS: Thank you,
General Franklin.

M. Phillips.

ORAL ARGUVMENT OF CARTER G PHILLIPS
ON BEHALF OF THE RESPONDENTS
MR. PHI LLIPS: Thank you, M. Chief

Justice, and may it please the Court:

| think 1'd like to start with the history

because it seens to ne that there's a fundanent al

difference here, and this Court actually has answered
the question of what the history of the WIlson Act and
t he Webb- Kenyon Act and the Twenty-First Amendnent was

designed to get at.

And t he | anguage of the Twenty-First

Amendnent speaks directly to exactly what the purpose

of this entire exerci se was.
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The problemthat the two federal statutes
were designed to deal with was the fact that states
had conplete authority to say we're not going to all ow
any use or sale of alcohol within our states and had
absolutely no authority to stop the inport from other
states of -- of alcohol.

In the first instance, in the original
package doctrine, they could sell it to retailers, and
then, ultimately, beyond that, they could sell it
directly to consunmers. And the statutes were passed
to stop that specific practice.

And -- and then we go to the prohibition,
whi ch as sonebody already noted is exactly 100 years
ago today. And then we conme back and we repeal the
prohibition. And the |anguage in Section 2 tracks
very closely the | anguage and the intention. 1It's not
designed -- it's not a grant of authority. It's a
protection against allow ng out-of-state operators to
come in and sell directly liquor under certain
ci rcunst ances.

That was the entire purpose of it. That's
what the Court held in Bacchus, and that's what the
Court held in -- in Ganholm Bacchus said it was not
the -- 1'Il quote it -- "doubts about the scope of the

amendnent's aut horization, Section 2, notw thstanding,
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one thing is certain, the central purpose of the

provi sion was was not to enmpower states to favor | ocal
[ iquor industries by erecting barriers to
conpetition.”

Candidly, | don't know that the Court had
to go past Bacchus when it deci ded G anhol m because
those statutes were clearly just as economcally
protectionist as this one is, but the principle from
Bacchus is, if a statute has no purpose, and this
statute has no purpose except to be protectionist of
the | ocal industries, it's unconstitutional.

JUSTI CE KAGAN: |Is that your standard?
Because you seemto slide back and forth a
little bit between standards in your brief --
or -- or | thought that you did maybe.

If -- if a state can conme forward with
any purpose other than protectionism the state
W ns?

MR, PHLLIPS: No, no. |It's when the
state doesn't come forward with anything except
protectionism the state |oses.

JUSTI CE KAGAN: Wel |, suppose a state
cones forward and says: W like this because
it's protectionist. W were trying to do --

MR. PH LLIPS: Right.
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JUSTI CE KAGAN: -- sone protectionist
things. And we also, coincidentally, we found
a way that our protectionist interests matched
up conpletely with our health and safety
interests.

MR. PHI LLIPS: Right.

JUSTI CE KAGAN: What happens then?

MR. PHILLIPS: Then you're in
Granholm And that's -- that's where -- |
mean, Granholm | think, could have concl uded
anyway that the statutes involved there were
really just econom c protectioni smand not
goi ng beyond that, but it did go beyond that.

And what it said is if, in fact, the
state is engaged in discrimnation under the --
under normal Commerce C ause standards, it's
presunptively unconstitutional, and the state
nmust cone forward and justify the
di scrim nation on the basis of
non-di scrimnatory, |less restrictive nmeans of
achi eving the sanme objective.

And under that standard -- and that's
-- I"'mperfectly confortable with the standard,
because there's no doubt that what we're

tal king about here is rank discrimnation on
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t he basis of conmmerce.

JUSTI CE BREYER  The -- the argunent
-- look, it also says in Ganholmthat the
Twenty-First Amendnment grants the states
virtually conplete control as to how to
structure the liquor distribution system

MR. PHI LLIPS: Right.

JUSTI CE BREYER W have previously
recogni zed that the three-tier structure is
unquestionably legitimte. And then we go back
into the history.

And it's just history, but it is
history. And -- and we di scover that the
states, the vast mgjority, always have had
rules like the Tennessee rule. And today 34
states, apparently, according to ny -- our
count, have rules just like this, except maybe
not the sanme nunber of years.

MR PHLLIPS: Oh, | --

JUSTI CE BREYER And so -- so this
amendnent was enacted against a history. This
Court has several tines say we honor that
history. And the history favors the other
side. So -- so what do we do about that?

MR. PHILLIPS: Well, I don't think the
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hi story does favor the other side, first of
all.
JUSTI CE BREYER: Wy not ?
MR PHILLIPS: | -- it's pretty clear

to ne there's nowhere near 34 states that have
durational residency requirenents.

JUSTI CE BREYER: Wl |, that may be,
but they say you have to be a resident on sone
form or other.

MR. PHI LLIPS: Right.

JUSTI CE BREYER  But there are a |ot.

MR. PHLLIPS: And ny -- and ny client
is here, as | -- as we say in our brief --
actually, both of our clients are here to say
we -- we -- we are not challenging the
three-tier system Al we are seeking is the

opportunity to conpete into this market.

JUSTI CE SOTOVAYOR:  See, | -- | -- the
problem | have is it seens -- | don't think
that you would challenge a state -- the state's

resi dency requirenment noving forward, meaning
that alnost all of the states require their
whol esal ers, distributors, and retailers to be
resident in the state.

MR PH LLIPS: O present. Sone say
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present; some say resident.
JUSTI CE SOTOVAYOR: Present. But
pretty nmuch you're not chall enging that.
MR. PH LLIPS: | do not challenge that

what soever

JUSTI CE SOTOVAYOR: So now t he
chal l enge seens to ne why is a pre-registration
or pre-licensing residency requirenent of the
normal | ength, one or two years, because |
think even the dissent bel ow thought the 14 was
too -- the 12 was too long, all right, but
let's concentrate on the two. Let's do the
severability your adversary wants.

MR. PH LLIPS: Right. Sure.

JUSTI CE SOTOVAYOR: Wiy is that two
years not reasonable --

MR. PHI LLIPS: Okay.

JUSTI CE SOTOVAYOR: -- given the
hi story of what other states have done, et
cetera, et cetera?

MR. PHI LLIPS: GCkay. So the -- the
core principle that's enbedded in here, right,
is the -- is that there's a non-discrimnation
principle. And so adopting a durational

residency requirenent is, by definition,
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di scrim nating agai nst out-of-state interests.

And unless you're going to limt it
just to producers, which is an irrational
[imtation this Court's never adopted with
respect to any Commerce C ause analysis, we are
bei ng discrim nated against. And, therefore,
it's the state's burden to cone forward and to
justify that discrimnation.

There is no rational basis for the
t wo-year ban that they' ve put in place here.
The Tennessee attorney general hinmself has
twi ce | ooked at this ban and said it doesn't
renmotely serve any purpose that's designed
under the Twenty-First Amendnent when we're
dealing with al cohol or public safety or public
heal th or anything else. It's only designed to
excl ude us.

JUSTI CE SOTOVAYOR: Except the
attorney general may -- may represent the
government, but the |l egislature gave a reason

MR. PH LLIPS: And -- and the reason
it gave was because this is alcohol, we're
protecting the public interest. That's fine.
But that doesn't renotely explain the two-year

durational residency requirenent.
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That just explains all of the other
regul ations that were adopted at the sane tine,
including the 12-year residency requirenent.

So that -- it's their burden, and they
shoul d come forward not just in making
statenments to the legislature, they can cone
into court -- and that's what G anhol m says.
Look, you discrimnate against out-of-state
interests. That triggers a burden on the state
to justify the limtation -- the discrimnation
that it's inposed. And what does it say? In

this case, it said absolutely nothing.

It didn't -- it didn't file a single
affidavit. It didn't put forward any kind of a
witness. It didn't put on any defense

what soever. And the reason is pretty clear.
The sol e purpose of this statute was,
as ny friend here who -- who represents the
retailers association proves beyond any
question, what this is designed to do is be
excl usively protectionist, which is why in sone
pl aces we say that's a basis for the Court to
reach the decision, because this is exclusively
protectionist, but, if you don't accept that,

our fall-back position is G anhol mrequires
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themto cone forward with nore than they have
come forward wi th.

JUSTI CE SOTOVAYOR: Let's have --

JUSTI CE BREYER  The sanme questi on.

MR PH LLIPS: 1'msorry.

JUSTI CE BREYER: That is, yes, of
course, but to have -- to be able to have what

is called the three-tier systemis
unquestionably legitimte.

MR. PHI LLIPS: Right.

JUSTI CE BREYER  Virtually conpl ete
control over how to structure |iquor
distribution. A liquor distribution system
enpl oys peopl e.

And how can you structure -- you can
but you could structure a |Iiquor system
i nvol ving the people who are to work there.

The people who are to work there are an
integral part of such a system

MR. PHI LLIPS: Right.

JUSTI CE BREYER  And, therefore, given
the case law and the history and the absence of
any discrimnation forbidden by others, this
has been the law for 100 years. Don't change

it. Not all | aw nakes that nuch sense.
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(Laughter.)

JUSTI CE BREYER: And there we are.

MR. PH LLIPS: But this | aw does nake
sense because everything you're talk --

JUSTI CE BREYER: | nean, you want to
say their -- their law -- you want to say their
| aw does nmake sense?

MR. PHILLIPS: No. Wiat |'msaying is
that if they can apply the other kinds of -- of
restrictions equally to both in-state operators
and out-of-state operators, we don't have any
problemw th that.

So, if your question to go back to
your hypot hetical about paint is if they say:
If you're an in-state operator, you've got to
-- you have to have green walls, and you're an
out -of -state operator you have to have green
wal I's, we have no quarrel with that.

Qur concern is that this is a
blatantly discrimnatory statute. And --

JUSTI CE GORSUCH:  Well, M. Phillips,

l -- 1 -- 1 -- if we were here on a dornmant
Commer ce Cl ause case --
JUSTI CE BREYER It would be easy.
JUSTICE GORSUCH: -- it would be easy,
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right?

MR PH LLIPS: W' d be done.

JUSTICE GORSUCH: Right. But | -- I'm
stuck where Justice Breyer is, and | just want
to give you another opportunity --

MR. PHI LLIPS: Okay.

JUSTI CE GORSUCH: -- to discuss the
hi story here. Al cohol has been treated
differently --

MR. PHI LLIPS: Right.

JUSTI CE GORSUCH:. -- than other
commodities in our nation's experience for
better or worse. And -- and we have the
Twenty- First Armendnent. We have the Heubl ein
decision, for exanple, in 1972 that required
the use of a resident representative to sel
al cohol .

MR, PH LLIPS: A presence.

JUSTI CE GORSUCH:  Yeah. And | didn't
see you address that case anywhere in your
brief. And | -- | just want to give you one
nore shot --

MR, PH LLIPS: Sure.

JUSTICE GORSUCH: -- at the -- at the

history --
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MR. PHI LLIPS: Yeah.

JUSTI CE GORSUCH: -- and dealing with
the Wlson Act and Webb Act and --

MR. PHI LLIPS: Thank you, Justice
Gor such

JUSTI CE GORSUCH. -- those sorts of
t hi ngs.

MR, PHI LLIPS: Appreciate the
opportunity.

The case that, it seens to nme, speaks
directly to this really is Walling versus
M chigan. It predates the Wlson Act. It
predat es Webb-Kenyon. It specifically says
categorically that you cannot -- states cannot
di scrim nate agai nst out-of-state sellers by
i nposing a tax on them

And | guarantee you that under the --
under the approach offered by ny friends on the
ot her side, they read the Twenty-First
Amendnent to say: O course, you can inpose a
tax on them because you're regulating the sale
of alcohol, and if you regulate the sale of
al cohol on a whol esal er under those
ci rcunst ances, you can put a billion-dollar tax

on himas long as it's within the Twenty-First
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Amendnent, and that's constitutional.

And that predates all of these things.
And nothing in the WIlson Act, nothing in the
Webb- Kenyon Act, and certainly nothing in the
Second Anmendnent -- Second -- or the
Twenty- Fi rst Amendnent was designed to overrule
wal |i ng.

And, indeed, this Court said in
G anhol m G anhol mspecifically, that that case
and Scott -- and the third case whose nane is
going to escape ne -- Tiernan, all three
survived Section 2 of the Fourteenth Amendnent.

So while it is true that they can --

they can -- they have virtual control --
virtually control -- virtual control is
sonething else -- they have the ability to

control the structure, that's sinply a
recognition of the three-tiered system

And just to go back to the history,
what's the -- what's the purpose of the
three-tiered systen? It's to avoid the tied
sal es arrangenent that gave rise to the
prohibition in the first place.

You want to have three distinct

| evel s, you know, the -- the producers, the
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whol esal ers, and the retailers.

JUSTI CE KAVANAUGH: So that the
three --

MR. PHI LLIPS: They're not
interrelated -- interrelated.

JUSTI CE KAVANAUGH: -- the three-tier
system does not necessarily, in your view,
entail favoritismof in-state interests?

MR. PH LLIPS: It probably has sone --

JUSTI CE KAVANAUGH: Doesn't it do
t hat ?

MR. PHI LLIPS: -- sone advantages but
not -- not that is inherent to it.

JUSTI CE KAVANAUGH: Because when we're
talking --

JUSTICE GORSUCH.  Isn't -- isn't --
isn't that the next case --
JUSTI CE KAVANAUGH: -- the paragraph
t hat Justice --
MR PHI LLIPS: 1'msorry?
JUSTI CE GORSUCH:  No, |'msorry.
JUSTI CE KAVANAUGH: The par agraph t hat
Justice Breyer's referred to multiple timnes
al so has a quote froma Justice Scalia

concurrence which that says the Twenty-First
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Amendnent enpowers the state to require all
[ iquor be sold by an in-state whol esal er.

In other words, that is interpreting
the three-tiered system | think, to entai
favoritismof in-state interests.

MR PH LLIPS: Right. But -- but,
see, we -- we would regard ourselves as an
in-state retailer within the nmeaning of that.
We have satisfied every condition necessary to
-- to operate in state, with a presence in
state of a very large facility that can be
exam ned, can be determined to be in
conpliance, can satisfy every single one of the
state's vast requirenents.

JUSTICE GORSUCH: M. Phillips, 1'd
agree with you on that, but | would think that
t he next case would be -- nuch as we've
reexamned Quill, for exanple, and the
requi rement of physical presence in state, that
the next lawsuit would be that, yes, this
three-tier systemis, in fact, discrimnatory
by requiring some sort of physical presence in
state.

And under the dormant Conmerce C ause

jurisprudence, you have a point. You have a

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

50

good point. So |l -- why isn't this just the
canel's nose under the tent?

MR PH LLIPS: Well, if only because,
under these circunstances, as the canel at
| east, or | guess |I'mthe nose of the canel,
that's not what |'m | ooking for.

JUSTI CE GORSUCH: | think you may be,
yes.

(Laughter.)

MR PHILLIPS: | amnot -- that's --
that's -- you know, it is fundanentally at odds
with ny client's business nodel to be | ooking
to undo the three-tier principle.

JUSTI CE GORSUCH: But isn't the next
busi ness nodel just to -- to try and operate as
t he Amazon of -- of liquor?

MR PH LLIPS: No, Amazon wants to
operate --

JUSTI CE GORSUCH: O - -

MR. PH LLIPS: -- as the Amazon of
liquor or may at some point. No, ny client
operates on a nore -- on a brick-and-nortar
busi ness nodel that says we're perfectly
confortabl e operating within the sphere of

regul ation that the state inposes on every
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in-state operator. And all we are seeking to
have is not to be discrimnated against.

JUSTICE BREYER: Al right. That's
totally rational to ne.

MR. PHI LLIPS: | appreciate that.

JUSTI CE BREYER. | | ook at the
Webb- Kenyon Act, 1913, and it says you can't
send liquor into a state if it's going to be
possessed or sold in a -- in any manner used in

viol ation of any |aw of the state.

Now "any," well, maybe we can work
with that, but we know at the tinme that these
states did all, or 30 or 20 or 50, have | aws
t hat said when you, in fact, structure your
di stribution systemin our state, you have to
have | ocal residents. That's one of our
enpl oyee requirenents.

So, when they passed Wbb- Kenyon, did
they nmean all of them except that one? And
t here coul d have been a lot that were, in fact,
viol ati on of dormant Commerce Cl ause. That --
that's where I'm-- 1 -- 1 -- 1 get all the
argunents, but I'mworried about that history.

MR PHI LLIPS: Well, Justice Breyer,

you know, | don't know how you can just limt
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it to that history, though. M guess is, if
you go back to the point in time of

Webb- Kenyon, the Court didn't have in mnd
every state | aw that happened to be invol ved
with the -- with the distribution of al cohol.

JUSTI CE BREYER No, but there were a
ot that said you have to be a resident.

MR. PHI LLIPS: Yeah, but there were
probably a lot, as you said earlier, that also
probably discrimnated on the basis of race,

di scrim nated on the basis of ethnicity --
JUSTI CE BREYER  Those ot her
amendnents say they took care of that. They --
they -- they -- all the -- the race and the
wonren and all these different things, they
said, no, no, of course, they trunp the --

MR. PHI LLIPS: But-- but the reason
why trunp i s because --

JUSTI CE BREYER: -- they -- they trunp
it. But why should -- but this --

MR. PH LLIPS: -- you can't read under
the aws of the state so broadly as to nmean any
| aw. They have to be valid laws. And so you
just go back, that just brings you back to the

same fundanental question, Justice Breyer
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Is it permssible for the state to
discrimnate with a durational residency
requi renent, not just a presence, but with a
durational requirenent --

JUSTI CE KAGAN: But, to go back to
Justice Gorsuch's question, | mean, I'mtrying

to figure out what kind of opinion we could
wite, M. Phillips, that says you wi n, but

t hen, when the next case conmes along and the
next case i s sonebody that says we don't I|ike
this brick-and-nortar stuff, we don't want to
have any physical presence at all, and the
state is preventing that, and in doing so, the
state is discrimnating against out-of-state
conpani es.

And, you know, you've said that that's
not valid, so we're entitled to do what we want
to do too.

MR, PH LLIPS: | think there are two
ways you can go about this. The first one
woul d be -- | nean, you can wite an opinion
that just says Bacchus again. This is -- this
is really protectionist and ought to be
decl ared unconstitutional. Leave for another

day the rest of those kinds of issues.
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The second one is, if you want to take

up the question and say, you know, what -- why
is -- why is brick-and-nortar nore inportant,
wel |, brick-and-nortar is fully consistent with
the three-tier system And we'll |eave for

anot her day whether the three-tier system if
it, in fact, operates --

JUSTI CE KAGAN: Well, we're leaving a
| ot of things for another day, but they al
seemto be demanded by the principles that
you' re asking us to adopt.

MR PHLLIPS: Wll, I don't think so.
Al'l 1"masking -- the principle I'm asking you
to adopt is to not discrimnate against us
under these circunstances where we are clearly
exactly identically situated and where the
state's interests in -- in protecting against
al cohol can be fully protected.

And leave it for another day if there
are other rules that are challenged to see what
those rules are --

JUSTI CE KAGAN: | guess what |I'm
asking --

MR. PHI LLIPS: -- how they operate,

and what's the state's justification for them
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JUSTI CE KAGAN: Because the
hypothetical | was attenpting to pose is a
hypot heti cal where the state is acting in a
di scrimnatory manner. And | guess |'m-- what
"' m asking you for is why woul d sonme ki nds of
di scri m nation be perm ssible and ot her kinds
of discrimnation not be perm ssible?

MR. PHI LLIPS: Because, under certain
ci rcunst ances, there may not be any | ess
di scrimnatory way of achieving the state's
obj ecti ve.

CH EF JUSTI CE ROBERTS: Well, but, |1
nmean, are you incorporate --

MR. PHI LLIPS: G anhol msays that.

CH EF JUSTI CE ROBERTS: -- are you
i ncorporating the dormant Conmerce C ause
jurisprudence conpl etel y?

MR PHLLIPS: Wll, it's alittle
tricky because Granholmis a little unclear to
me on that because the -- | nean, the norma
Commerce Clause says if you discrimnate, it's
-- it's alnost per se unconstitutional.
Granholmdidn't seemto go that far and j ust
t al ked about narrow tailoring and

non-di scrim natory nmeans of achieving its
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obj ecti ve.

And | can inmagine in a close case it
woul d nake a difference how you deal with that.

JUSTI CE GORSUCH: But isn't that
exactly --

MR. PH LLIPS: This is not a close
case. |'msorry, Your Honor.

JUSTI CE GORSUCH: Isn't that exactly
where you want us to go? Not today, of course,
but tonorrow or next year.

MR. PH LLIPS: O maybe not ever.

(Laughter.)

JUSTI CE GORSUCH:  And all --

MR PHILLIPS: Only if I'm standing
here, Your Honor.

JUSTI CE GORSUCH:  And we'll see you
again. And -- and, surely, you know, the state
can achieve all the regulatory interests it
wants to achieve through virtually -- dealing
with virtual sellers fromout of state, just as
easily as it can with the physical presence
sellers in state. | nean, surely that's
tomorrow s argunent, isn't it?

MR PHLLIPS | -- 1 --1"m--

per haps, but at |east the state --
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JUSTI CE GORSUCH:  This is just like --

MR. PH LLIPS: -- at least the state
wi |l have the opportunity --

JUSTI CE GORSUCH:  -- just like mlk,
just like books.

MR, PHI LLIPS: But, Justice Gorsuch,
sonebody is going to -- at that point,
presumably, the state will say: This is why we
can't regulate effectively. This is why we
won't have the orderly market. This is why we
need this restriction.

But what Tennessee has never done here
is ever tried to explain why a durational
resi dency requirenment of 10, 12, and why you
need all stockholders to be in -- in the town,
all the -- all the directors, et cetera.

That's the issue before this Court.

That seens to nme so clearly beyond
what the Twenty-first Amendment was designed to
achieve that the Court sinply should declare it
unconsti tutional .

If there are no further questions,

Your Honors.
CHI EF JUSTI CE ROBERTS: Thank you,

counsel
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Two m nutes, M. Dvoretzky.
REBUTTAL ARGUMENT OF SHAY DVORETZKY
ON BEHALF OF THE PETI TI ONER

MR. DVORETZKY: Thank you, M. Chief
Justi ce.

Respondents offer no adm nistrable
rul e that would support even the basic presence
requirement that this Court recognized in
Granhol m was unquestionably legitinmte, and no
account of the history.

First, Respondents concede a residency
requirenent.

A durational residency requirenent
follows fromthat. First, because states get
to define what residency is, and, second,
because the sane interests that serve a
presence requirenent also serve a durational --
durational residency requirenent.

Duration facilitates background
checks. It facilitates investigation and
enforcenment of the | aw because sonebody who's
been there for a while is nore likely to have
substantial assets that can be enforced -- that
can be seized, and is less likely to flee at

the first sign of trouble.
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Once you concede that residency
requi renments are okay, courts shouldn't be
second- guessing the extent to which those very
same interests are served by durationa
resi dency requirenents.

The whol e point of the Twenty-first
Amendnent was to take that out of the hands of
courts.

Wth respect to the history, M.
Phillips referred to Walling and to Scott.
Bot h of those were cases |ike G anhol mand
Bacchus that involved taxing out-of-state
product nore heavily than in-state product.
That is the exception that G anhol mrecogni zed
to the state's virtually conplete authority.

But when we're tal king about purely
in-state regulation, |like a durational
residency requirenent for a liquor |icense,
that is what the Twenty-first Amendnent is
concerned with

There is no econom c protectioni sm
test that is either consistent with the history
or is admnistrable if the Court were to go
down that road. There would be challenges to

dozens of state | aws.
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And how do we draw a |ine about
whet her 30 days is protectionist, a year is
protectionist, two years is protectionist? At
that point the inquiry just becones the sane as
any ot her dormant Conmerce C ause chal |l enge.

And the one thing we know fromthe
Twenty-first Amendment is that al cohol was to
be treated differently for dormant Commerce
Cl ause purposes. Respondents rule allow no
room for that.

Lastly, even if there were an econom c
protectionismtest, for the reasons given by
Judge Sutton in his dissent below, and for the
reasons | said earlier, Tennessee's |aw
sati sfies the necessary |evel of scrutiny,
which is not a searching sort of strict
scrutiny but just is there a plausible reason
for the |aw that makes it survive.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you,
counsel. The case is submtted.

(Wher eupon, at 11:59 a.m, the case

was submitted.)
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